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CPI Nl ON AND ORDER

The respondent has appeal ed fromthe oral initial decision
of Admnistrative Law Judge Patrick G CGeraghty, rendered at the
conclusion of an evidentiary hearing held on Decenber 11, 1997. !
By that decision, the |aw judge affirned the order (conplaint) of
the Admni strator, as amended, which alleged that respondent
operated an aircraft when that aircraft had not received an

annual inspection within the 12 nonths prior to the flight,

The initial decision is attached.
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thereby violating section 91.409(a) of the Federal Aviation
Regul ations (FAR 14 CF.R Part 91), 49 CF.R § 91.409(a). 2
Since, however, the Admnistrator w thdrew one of the allegations
inthe original conplaint, 2 the |aw judge reduced the sanction
froma 30 to a 15-day suspensi on of respondent’s commercial pil ot
certificate. *

Respondent argues on appeal that the law judge erred in his
credibility assessnents, inproperly excluded evidence, and failed
to consider all the facts when he determ ned that respondent
viol ated FAR section 91.409(a)(1). ° As discussed below, we find
that respondent has identified no valid basis for reversing the
| aw judge’s decision and, as a result, we deny the appeal.

The key facts are not in dispute. On February 19, 1996,
respondent signed a rental agreenent with Hesperia Aviation, a
fixed base operator, allowing himto rent aircraft fromthe

conpany. Between that date and June 12, 1996 (the date of the

’Section 91.409(a) (1) states, in pertinent part, that “[No
person nay operate an aircraft unless, within the preceding 12
cal endar nonths, it has had ... an annual inspection in
accordance with part 43 of this chapter and has been approved for
return to service by a person authorized by § 43.7 of this
chapter....”

%The original conplaint alleged two separate instances of
respondent operating the aircraft without it having had a current
annual inspection. At the hearing, the Admnistrator w thdrew
one of those allegations.

“The Administrator did not appeal the reduction in sanction.

®Respondent filed an appeal brief; the Administrator filed a
brief inreply.
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flight at issue), respondent had, on nore than one occasion,
rented from Hesperia a Cessna 152, N68757. The Adm ni strator
al | eged and respondent admtted that the aircraft had becone due
for an annual inspection on May 31, 1996, and that respondent
operated the aircraft on June 12, 1996.

At the hearing and in his appeal, respondent contends that,
al though he operated the aircraft when it did not have a current
annual inspection, he should not be found to have viol at ed
section 91.409(a) of the FAR because, as the renter of an
aircraft, he was justified in assumng that the aircraft was in
an airworthy condition when it was offered for rent, especially
since he believed that Hesperia was a flight school certified
under FAR Part 141. Further, he asserts that there is no
requirenent in the FARthat a pilot, before he rents an aircraft,
check its | ogbooks to ensure that the aircraft has had all the
requi site inspections. The Admnistrator naintains that under
the regul ation, respondent may not operate an aircraft that does
not have a current annual inspection and, although there is no
explicit requirement in the FAR that he check the | ogbooks, that
it is the best and nost assured way of confirmng that the
aircraft had been inspected within the past 12 nonths. The
Adm ni strat or enphasi zed that respondent shoul d have known this,
especially since he is a certified flight instructor.

Ve find respondent’s argunents unpersuasive. There was no

evi dence to suggest that respondent asked the owner, on or around

®The nunber of flights was not specified in the record.
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June 12, to see the | ogbooks or even whether the aircraft was
current on all its inspections. Wile he nay have presuned t hat
an aircraft offered for rent woul d be perfectly nmaintai ned and

i nspected, that presunption was not a reasonabl e one, whether or
not the owner ran a Part 141 flight school. As the |aw judge
noted, the pilot-in-command is ultimately responsible for
conducting the flight in accordance with applicable regul ations,
one of which prohibits the operation of an aircraft that has not
recei ved an annual inspection within the past 12 nonths. He
found that, in respondent’s situation, the expectation that the

i nspection had been done is not sufficient to relieve respondent
of this responsibility. W have been presented with no reason to
di sturb that decision.

The instant case can be distingui shed from Adm ni strator v.

MIler, 5 NISB 407 (1985), where a respondent also had rented and
operated an aircraft when it had not passed an annual inspection
within the previous 12 nonths. W noted that M. Mller relied
on his own personal experience with the plane over the previous
Si X or seven years, representations by the owner regarding the
condition of the aircraft, as well as “occasional reviews of its
mai nt enance records,” when he assuned that the aircraft had been
properly maintained. ” 1d. at 407, 409. |In the instant case,
respondent never saw the mai ntenance records of the aircraft, had

entered into a business relationship with the owner just a few

'See also MIler at 409, dissent of Chairman Burnett
(reliance on owner’s general representation of plane’ s condition
not a substitute for checking the mai ntenance records).
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nmont hs before the flight, and had not been apprised by the owner,
on or around the date of the flight, of any maintenance
information on the aircraft. Further, as the | aw judge pointed
out, respondent is a comercial pilot and a certified flight
instructor and, as such, should have known that the PICis
responsi bl e for ascertaining whether the aircraft is airworthy.

Respondent’s credibility argunent |ikew se i s unavailing.
He clains that the | aw judge shoul d have believed hi mwhen he
testified that the owner said the nai ntenance | ogbooks were not
avai |l able for himto review, rather than the owner, who testified
t hat respondent never asked to see the books. As is well-
establ i shed, the Board gives considerable deference to a | aw
judge’s credibility determnation, as he is in the best position
to eval uate the deneanor of the w tnesses. Respondent has not
provided us with a basis upon which to justify substituting a
different determnation for the credibility assessnent of the | aw
judge, i.e., that the law judge’ s findings are clearly erroneous

or inherently incredible. See Admnistrator v. Smth , 5 NISB

1560, 1563 (1986). Furthernore, even assum ng arguendo t hat
respondent was deni ed access to the | ogbooks, that does not
excuse his operation of the aircraft when it did not have a
current annual inspection. In fact, one mght think that a

reasonabl e, prudent pilot would refuse to fly an aircraft if he

8See Administrator v. Doppes, 5 NISB 50 (1985)(The
respondent’ s experience and background nay be considered in
deci di ng whet her he shoul d have known an aircraft was not
airworthy.).
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were told that he could not view its mai ntenance | ogbooks after
he had expressly requested to see them 9

As for sanction, the |aw judge explained that, while
precedent generally supported a 30-day suspension, the
elimnation of one charge of the conplaint justified a reduction
to a 15-day suspension. W have been presented with no reason to
di sturb his decision, which appears to be supported by the
record.

ACCORDI NGLY, I T I'S ORDERED THAT :

1. Respondent’ s appeal is denied;

2. The order of the Admnistrator, as nodified by the | aw
judge, is affirned,

3. The initial decision is affirmed; and

4, The 15-day suspension of re spondent’s conmercial pilot
certificate shall begin 30 days after the service date of this

opi nion and order. *

HALL, Chairman, FRANC S, Vice Chai rrman, HAMMVERSCHM DI, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above opi nion
and order.

°As for his evidentiary argunments, respondent has not
identified any error. The | aw judge excl uded evi dence that was
not relevant to the June 12 flight but admtted, for credibility
purposes only, two letters regarding a February 16, 1996 flight.

VW have considered all of respondent’s other argunments and
find t hem unpersuasi ve.

YFor the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Aviation Admnistration pursuant to FAR § 61.19(f).



